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Oiginal Filed
March 12, 2001

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case No. 99-33223-SFM
DI ANE Kl ESNOWSKI , Chapter 7
Debt or.

MEMORANDUM DECI SI ON
| . | NTRODUCTI ON

In this case, the famly of debtor D ane Ki esnowski
(“Debtor”), being concerned that noney they set aside for her
retirement be there when she needed it, attenpted to establish
I ndi vi dual Retirenment Accounts (“IRAs”) for her benefit. Their
notives were both to keep those accounts secret from Debtor, so
that she would not nmake early withdrawals, and to provide a tax
shelter for the earnings on those accounts. Now that Debtor is in
bankruptcy, she (and her famly) want to insulate those accounts
fromthe clains of her creditors through the Chapter 7 trustee.

The court is required to balance strong bankruptcy policies —

| i beral construction of exenptions and the need to provi de Debtor
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with a fresh start — against the technical requirenments of tax
| aws. Debtor’s famly could have established a valid spendthrift
trust for her benefit.' Such a trust would have insul ated
virtually all of the res of that trust fromcreditors and
prevent ed Debtor from making early withdrawals.? Such a trust
m ght not have had the intended tax benefits, but woul d have
provi ded the creditor protection now sought. Alternatively,
Debtor’s famly m ght have given Debtor annual gifts enabling her
to make qualifying contributions to her own IRAs. Such |IRAs woul d
have had the intended tax advantages and protection from
creditors. Rather than choose between these alternatives,
Debtor’s famly attenpted to neld the advantages of both by
setting up and funding | RAs without Debtor’s know edge. However,
that attenpt did not conply with the tax |l aws, and therefore this
court nust deny Debtor nost of her clained exenption.

1. FACTS®

Debt or clains an exenption under California Code of G vil

! Californa Probate Code § 15301 permts a trust instrunent
to provide that a beneficiarr’s interest in the principal is not
subject to voluntary or involuntary transfer, nor subject to
enforcenment of a noney judgnent until paid to the beneficiary.

2 California Probate Code 8§ 15306.5 limts the scope of a
spendthrift trust such that a iudgnent creditor may seek up to 25%
of the funds otherw se available to the beneficiary, but reserving
for the beneficiary anbunts necessary for the support of the
beneficiary and ot hers.

3 The follow ng discussion constitutes the court’s
findings of fact and conclusions of law. Fed. R Bankr. P.
7052(a) .
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Procedure (“CCP”)* Section 703.140(b)(10)(E) for two | RAs val ued
at $54,079.00 as of the date Debtor filed her bankruptcy petition.
The first account was opened with a deposit of $2,000.00 on Apri
19, 1993, with the Vanguard Fiduciary Trust Conpany (“Vanguard”),
account nunber 09886365889 (“Vanguard |”). There were no ot her
deposits to Vanguard |I. The second account was opened with a
deposit of $12,437.90 on April 21, 1994, also with Vanguard,
account nunber 09091361736 (“Vanguard I1”). The source of this
initial deposit was an earlier account wth Home Savi ngs of
Anmerica, F.S.B., account nunber 32-730763-3 (the “Home Savi ngs
Account”).

Debtor’s nother, Norma Ki esnowski, established each of these
accounts for Debtor, intending themto qualify as IRAs. For
several years she and Debtor’s father and grandparents contri buted
no nore than $2, 000.00 per year to these accounts, while keeping
them secret from Debtor. Debtor’s famly was concerned that if
Debt or knew about the |IRAs she m ght w thdraw and spend the funds.

Debt or was earning incone at the tinme of all the
contributions to these accounts. |In fact, after Debtor found out
about the accounts she nade her own contributions to Vanguard |
amounting to $2,000.00 — $1,000.00 in April of 1995 and 1996 for
tax years 1994 and 1995.

Debtor alleges that in the late 1970's and early 1980's,
whil e working at the Enporium Departnent Stores, she contributed

to an account that was either an I RA or a pension plan qualified

4 California has "opted out” of the federal exenption
schenme, so California | aw governs whether debtor's accounts are
exenpt. See Cal. Code Civ. Pro. 8 703.130; Turner v. Marshack (In
re Turner), 186 B.R 108, 113 (9th G r. BAP 1995).
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under 26 U.S.C. Section 401(k) (the “Enporium Account”), and that
t he Enporium Account was “rolled over” into Vanguard Il. However,
the only evidence produced by Debtor to corroborate the allegation
that the Enporium Account existed or was rolled over into
Vanguard Il was a letter from Debtor’s own counsel. At the trial
of this matter, on Novenber 9, 2000, the court disregarded
Debtor’ s evidence as not credible, based upon Debtor’s own
m si nformation and her thus inaccurate statenents to her counsel.
[11. PROCEDURAL HI STORY

Debtor filed her voluntary chapter 7 petition on Cctober 5,
1999. On Novenber 19, 1999, the chapter 7 trustee, E. Lynn
Schoenmann (the “Trustee”), filed an objection to Debtor’s clai ned
Schedul e C exenption of $54,079.00 in an “IRA - The Vanguard G oup
(500 I ndex Fund)” under CCP 8§ 703.140(b)(10)(E). The Trustee
asserted that the I RAs were not exenpt because they failed to
qual i fy under applicable provisions of the Internal Revenue Code
(the “Revenue Code”), 26, U S.C. Section 401 et seq.®

On August 21, 2000, Debtor filed her second anended Schedul es
B and C, which listed the same | RA and added a $12, 000. 00 portion
of her “w ldcard” exenption under CCP 8§ 703.140(b)(1) and (5) “to
exenpt any funds ... that nmay not be exenpt under [ CCP
8§ 703.140(b)(10)(E)].” The Trustee has not objected to the

w | dcard exenpti on.

° As the United States Tax Court has noted, the statutes,
regul ations and rel ated cases are sonmewhat flexible in their
terninologr: they use terns |like “qualified” and “exenpt”
synonynmously, and “unqualified” and “nonexenpt” synonynously.

Fazi v. CI.R, 102 T.C 695, 715 n.3 (U.S. Tax C. 1994). For
conveni ence, this Menorandum Deci si on uses grammatical variants,
such as “non-qualifying,” although though that termis not used in
the applicable statutes and regul ati ons.
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After trial the parties were directed to submt post-trial
briefs on whether establishing and funding the | RAs w t hout
Debtor’ s know edge di squalifies those accounts under applicable
provi sions of the Revenue Code. The parties did so, and the
matter was subm tted on Decenber 18, 2000.

| V. DI SCUSSI ON
Under CCP Section 703. 140:

(b) The follow ng exenptions may be el ected as
provi ded in subdivision (a):

* * %

(10? The debtor’s right to receive any of the
fol | ow ng:

* * %

(BE) A pa%nent[ﬁ] under a stock bonus, pension,
profit-sharing, annuity, or simlar plan or contract
on account of illness, disability, death, age, or

| ength of service, to the extent reasonably necessary
for the support of the debtor and any dependent of

t he debt or

The parties agree that if Debtor’s accounts qualify as |RAs
then they will be exenpt. Farrar v. McKown (In re McKown), 203
F.3d 1188 (9th Cr. 2000); Rawinson v. Kendall (In re
Raw i nson), 209 B.R 501, 502 (9th G r. BAP 1997).°

1. Burden of Proof

Federal Rule of Bankruptcy Procedure 4003(c) places the

burden on the party objecting to a clainmed exenption to show, by a

6 The statute’ s exenption of a right to receive a
“paynent” has been interpreted to nean that the entire I RA account
is exenpt. Rawlinson v. Kendall (In re Rawinson), 209 B.R 501,
505-506 (9th Cir. BAP 1997).

! | RAs are can al so be exenpted under Californi
al ternative bankruptcy exenptions, CCP § 704.115(a)(3). Inre
Mooney, 248 B.R 391, 396-400 (Bankr. C. D. Cal. 2000)
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preponderance of the evidence, that the debtor is not entitled to
t he exenptions clained. However, this burden may be qualified in
two respects. First, sonme courts place the burden on the debtor

to show that the clainmed exenption is wthin the type of property

exenpted by the statute. See In re Gegoire, 210 B.R 432, 436

(Bankr. D. R 1. 1997) (initial burden is wth debtor to establish
that exenption “is of the type covered by the statute.”). Contra

Inre CGotta, 222 B.R 626, 629 (Bankr. C.D. Cal. 1998) (“Gegoire

unwi sely reall ocates the burden prescribed by Rule 4003(c) and
reverses the presunptive validity of the schedul ed exenption.”).
G. Inre Mhring, 142 B.R 389 (Bankr. E.D. Cal. 1992), aff’d 153
B.R 601 (9th Cir. BAP 1993) (table), aff'd 24 F.3d 247 (9th Gr.

1994) (table) (debtor’s claimof exenption not sufficiently
specific to enable court to determ ne whether it came within
statute).

Second, once the objector has nade a prinma facie show ng that

debtor's cl ai mned exenptions shoul d be disall owed, the burden
shifts to the debtor to prove that the exenptions are legally
valid. Inre Wlbur, 206 B.R 1002, 1006 (Bankr. M D. Fla. 1997);
In re Pettit, 224 B.R 834, 840 (Bankr. MD. Fla. 1998).8

8 The Pettit court sustained an objection to part of the
debtor’s clainmed exenption in a retirenent account because there
was “no evidence” that the source of contributions was expense
rei nbursenent and therefore wwthin a Florida statute exenpting
“earnings” or “wages.” Pettit, 224 B.R at 840. However, the
Pettit court also overruled an objection to another retirenent
account because the objecting party failed to show that a valid
trust agreenent did not exist:

The objecting party has not proven by a
preponderance of the evidence that [the debtor’s]
Prudential Securities Account does not qualify as

(continued. . .)
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These general principles are easy to state but potentially
difficult to apply. |If the initial burden is on the debtor to
show that an alleged | RA account was properly set up and funded,
how far back nmust the debtor go? For exanple, if the source of
funds is inportant would a 60-year-old debtor be required to
provi de evi dence of the source of funds in an I RA established 30
years earlier and rolled over many tinmes? On the other hand,
would a trustee be required to prove a negative — that funds
contributed to an I RA 30 years ago did not cone from wages, if
that is what the |aw requires? The burden m ght shift — and the
degree of proof mght vary — with factors such as how far back the
trustee wishes to | ook and the nature of the entity or person
adm nistering or contributing to the RA. However, the court need
not deci de these issues because Debtor admtted that her famly
set up and funded substantial portions of her Vanguard accounts.
In other words, if the source of funds is inportant as a matter of

| aw t hen under any standard the Trustee has net her initial burden

8. ..continued)
an | RA pursuant to 8§ 408, and consequently, that it
is not exenpt pursuant to § 222.21(a) [Florida
Statutes Annotated]. [The objecting party] is
correct in his contention that the docunents in
evi dence do not conply with 8§ 408 of the Internal
Revenue Code. However, he has not proven that any
of the docunents in evidence is the trust
instrunment, or alternatively, that a trust
instrument that conplies with 8 408 of the Interna
Revenue Code does not exist. Because [the
objecting party] has not net his burden as to the
| RA/ SEP exenption, the objection nust be overrul ed
and the exenption all owed.

Pettit at 842 (enphasis added). See also In re Goff, 234 B.R
153, 156-157 (Bankr. M D. Fla. 1999) (trustee failed to neet
burden to prove that retirenent plan sponsor failed to adopt
prototype plan anendnent).
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and the burden has shifted to Debtor to show a proper source of
funds. Debtor has net that burden with respect to the $2,000. 00
that was contributed fromher wages. As for the remainder, the
court turns to the legal issue whether Debtor’s famly could fund
her | RA.

2. Debtors’ Fam |y Could Not Make Qualified Contributions

to IRAs for Debtor
Section 408 of the Revenue Code, 26 U.S.C. 8§ 408, which

defines IRAs, refers to contributions “on behalf of” an
i ndi vidual, which could be read to suggest that anyone nmay nmake a
contribution for soneone el se. However, another interpretation is
that Congress used this term nol ogy sol ely because sone persons
are explicitly authorized to contribute on behalf of an
i ndi vidual, such as enployers who nake contributions for
enpl oyees. Gven this anbiguity the parties, and the court, | ook
to other parts of the statutory schene to determ ne Congress’
intent.?®

The Trustee argues that Revenue Code Section 408(i) requires
notices to | RA beneficiaries, and that this elimnates the
possibility of an I RA established and mai ntai ned without the

beneficiary s know edge. However, the notice requirenent is

° The regul ations state that an I RA “may be establi shed
and mai ntai ned by an individual, by an enployer for the benefit of
his enpl oyees ..., or by an enpl oyee association for the benefit
of its menbers ....” 26 CF.R § 1.408-2(a) (enphasis added).

The “individual” could nean the future retiree (Debtor) and nobody
el se, but that reading is arguably too narrow because 1t would
conflict with other regulations that effectively all ow spouses to
contribute to and have interests in each other’s |RAs. See 26
CFR 8 1.219-1(c)(3) (rules for contributions by one spouse for
account of other spouse); 26 CF.R 8§ 1.408-2(b)(7) and (8)
(definition of beneficiaries, and distribution on death of

t axpayer).
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intended to protect the beneficiary by assuring accountability,
not penalize the beneficiary by disqualifying the IRAIf there is

no notice. See Investnent Co. Institute v. Conover, 596 F. Supp.

1496, 1502 (D. D.C. 1984) (8§ 408(i) reporting requirenents are
anong the investor protections that justified ruling by
Comptrol ler of the Currency that banks could establish collective
investnment trusts for IRAs without violating 3 ass- St eagal
Banki ng Act’s separation of banking and securities functions),
aff’d, 790 F.2d 925 (D.C. Cir. 1986), cert. denied sub nom
Investment Co. Institute v. Carke, 479 U S. 939, 107 S.C. 421,
93 L. Ed.2d 372 (1986).

Debt or argues that permtting IRAs to be established and
funded w thout the beneficiary’s know edge is consistent with the
pur pose of CCP Section 703.140 et seq., which she clains is to
“safeguard a streamof inconme for retirees at the expense of
bankruptcy creditors.” Jacoway v. WIf (In re Jacoway), 255 B.R
234, 239 (9th G r. BAP 2000) (interpreting CCP 8§ 704.115), gquoting
DeMassa v. Maclntyre (In re Maclntyre), 74 F.3d 186, 188 (9th Cr.

1996) (sane). Debtor also urges that Jacoway requires the
bankruptcy court to look at “all factors.” 1d.

However, Jacoway concerned an account that was assuned to
qualify as an I RA, but that arguably was not a “private retirenent
pl an” under CCP 8§ 704. 115 because the debtor therein was allegedly
wi t hdrawi ng funds fromthe account for non-retirenment purposes.
Jacoway, 255 B.R at 238 and n.4. Thus Jacoway assuned the issue
that the parties dispute in this case: whether the accounts at
issue qualify as | RAs.

Debt or al so argues that know edge of the Honme Savi ngs Account
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and the two Vanguard accounts is inputed to her, because at sone
poi nt she all egedly gave her nother a power of attorney. The
Trustee points out that Debtor and her nother testified only that
there used to be a witten power of attorney, which was probably
destroyed when Debtor graduated from high school, and an oral
power of attorney is not valid. See Cal. Probate Code § 4022;
Cal. Civ. Code 8§ 2309. See also 26 U . S.C. § 408(a)(1).

Looki ng beyond Section 408, the Revenue Code and regul ati ons
have detailed provisions allow ng a contribution by on account of
spouses to an account nmintained by either of them See 26 U S. C.
§ 219(c), (f)(2) and (g); 26 C.F.R § 1.219-1(c)(3). These
provi sions woul d be unnecessary if any individual could contribute
on behalf of any other. Therefore, the court concludes that
Debtor’s famly could not set up and fund I RAs on her behalf, wth
or without her know edge. See also D.R Baker, Tax Managenent
Portfolios, IRAs, SEPs and SIMPLEs (BNA 355-5th, 1999 and 2001)

p. A-27 (“Contributions by Persons O her than the I RA Ower”) and

pp. A-19 - A-21 (spousal IRA contributions) (suggesting by
negative inplication that only enployers, unions, and spouses nay
establish I RAs for another person).

For the foregoing reasons, Debtor’s parents and grandparents
could not nmake qualified contributions to | RAs on Debtor’s behal f.
The next question is whether that disqualifies the accounts as a

whol e.
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3. The Vanquard Accounts Are Not Disqualified as | RAs by

Commingling Contributions From Debtor’'s Fanily Wth

Contri buti ons From Debtor or Her Enmpl oyers

The Trustee clainms that an otherwise qualified IRA w |
becone disqualified if it includes funds transferred froma non-

qualified plan or source, citing Baetens v. Conm ssioner, 777 F.2d

1160, 1167 (6th G r. 1985). The court disagrees with that reading
of Baetens and concludes that the contributions fromDebtor’s
famly do not disqualify her entire I RA accounts.

I n Baetens several taxpayers attenpted to roll over funds
fromenpl oyee benefit accounts (the “Ad Accounts”) to I RA
accounts (the “New Accounts”). A rollover is treated as a
distribution to the taxpayer but the general rule is that a
distribution wll not be included in gross incone for that year if
it is made froma “qualified trust” or IRA and reinvested into a
qualified IRA. See Baetens, 777 F.2d at 1162-63, quoting forner
26 U S.C 8§ 402(a)(5 (A and (D), and see current 26 U S. C
8 402(a) and (c)(5) and 26 U.S.C. § 408(d)(1) and (3). The

Baet ens court held that because the A d Accounts were not
“qualified trust[s]” the distribution fromthemdid not qualify

for tax-free rollover.'® However, those A d Accounts were

10 Baet ens rejected the taxpayer’'s argunent that the
di stribution could be Qartiallﬁ roll ed over because a portion of
the funds in the A d Accounts had been contributed at a tinme when
the O d Accounts were “qualified trust[s].” Baetens, 777 F.2d
1160. Baetens’ strict adherence to the “plain and unanbi guous
| anguage” of the statute (id. at 1164) is both the majority view
and the nore current view See Fazi, 102 T.C. No. 31 (follow ng
Baet ens and review ng other cases). But see Geenwald v.
Comm ssioner, 366 F.2d 538 (2d Cr. 1966) (reaching opposite
result fromBaetens). See generally 17 Standard Federal Tax

(continued. . .)
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di squal i fi ed because of inproper discrimnation anong enpl oyees
and sim |l ar defects, not because of the source of funds in those
accounts. Baetens, 777 F.2d at 1161-62. As for the New Accounts,
Baet ens did not discuss whether the attenpted rollover
disqualified them |[d., passim See generally Fazi v. C1.R

102 T.C. 695 (U. S. Tax C. 1994) (explaining Baetens).?

In other words, Baetens never reached the issue raised by the
Trustee in this case: whether the Vanguard accounts are
di squalified because they were at |east partly funded froma non-
qualified plan or source — Debtor’s famly. On that issue, the
starting point is Revenue Code Section 408(a)(5), which states
that the “governing instrunment” creating an | RA nust provide that
assets of the account “will not be comm ngled wth other property

.7 26 U.S.C. §8 408(a)(5). See also 26 CF.R 8 1.408-2(b)(5).

The Trustee does not allege that the “governing instrunment[s]” for
t he Hone Savi ngs Account or the Vanguard accounts | acked
provi sions barring commngling. Therefore, Debtor’s IRAs qualify
under the literal words of the statute.

O course, the operation of Debtors’ |IRA accounts involved
comm ngling of funds from Debtor and her famly. Mreover, there

is authority that “[t]o gain the tax benefits of qualification,

10C, .. conti nued)
Reporter 1 18,217A. 22 and 18,922.16 (CCH 2001) (citing cases
di sagreeing on effects of comm ngling and disqualification).

1 But cf. Inre Goff, 234 B.R 153, 155 (Bankr. MD. Fla.
1999) (stating, w thout analysis, that Baetens holds “that an | RA
is not tax exenpt, even if it is otherwi se qualified under the
I nternal Revenue Code, if the funds in the IRA were transferred
froma non-qualified plan”) (dicta because court found that
trustee had not shown that funds were transferred froma non-
qgqualified plan).
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pl ans must satisfy 8 401(a) in their operation as well as in their
terms.” Ludden v. CI.R, 620 F.2d 700, 701-702 (9th Gr. 1980)

(enphasi s added) (“Ludden 11”), affirm ng Ludden v. Conm Ssioner,

68 T.C. 826 (1977) (“Ludden 1”). However, Ludden Il is

di stingui shable for three reasons.

First, Ludden Il did not involve non-qualified contributions.
It involved non-qualified pension and profit-sharing plans that
viol ated the Revenue Code by discrimnating “in favor of
of fi cers/sharehol ders/ hi ghly conpensat ed enpl oyees.” Ludden ||
620 F.2d at 702. The distinction is significant because the
statute itself distinguishes at | east one type of non-qualified
contributions — “excess contributions.” Conm ngling excess
contributions and other funds does not necessarily disqualify the
entire I RA even though such comm ngling violates Revenue Code
Section 408(a)(1) “in operation.” Rather, the excess contribution
is generally subject to penalties and taxation. See 26 U S. C.
§ 408(d)(5); 26 CF.R 8§ 1.408-4(c)(4).* See also Buzzetta
Construction Corp. v. CI1.R, 92 T.C. 641 (U S. Tax C. 1989

(excess contributions to profit sharing plan, governed by
conparabl e regul ations, were “material” and therefore IRS did not
abuse its discretion in disqualifying plan). The contributions by
Debtors’ famly, apart from Debtor’s own contributions, are nuch
nore anal ogous to “excess contributions” than to the plan defect

in Ludden Il. See 17 Standard Federal Tax Reporter q 18, 922.0282

(CCH 2001) (giving exanple where enployer’s contribution was non-

qual i fyi ng because enpl oyee had al ready contri buted naxi mum anpunt

2. The court does not address whether Debtor, or the
estate, mght have such tax liability or penalties.
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for the year).?®s

Second, the rule in Ludden Il is not inflexible: the
I nternal Revenue Service has considerable discretion to allow the
taxpayer to make corrections. Ludden Il, 620 F.2d at 702;
Buzzetta, 92 T.C. at 644 and 646-653 (reciting earlier
accommodations by IRS); Lansons, Inc. v. Conm ssioner, 69 T.C
773, 787 n.10 (1978) (finding abuse of discretion), aff’'d, 622
F.2d 774 (5th G r. 1980). The Buzzetta court explained that

“letter perfect” admnistration of a retirenent plan i s not

requi red, and when “deviation fromthe terns of the plan results
in no harmto anyone and is voluntarily corrected by the parties

t hensel ves, it mght be that the deviation would not be
sufficiently substantial to disqualify the plan.” Buzzetta, 92
T.C. at 650, quoting Ludden |, 68 T.C. at 832-833, and citing
Ludden I1, 620 F.2d at 702. The Buzzetta court focused on whether

the error was “material,” and explicitly distinguished cases
i nvol ving “fundi ng defects, as contrasted to discrimnatory
coverage provisions.” Buzzetta, 92 T.C. at 651. 1In this case the

Trustee has not suggested any “harmto anyone,” nor any reason why

B In the anal ogous context of rollovers into enployee
annuities and qualified pension, profit-sharing and stock bonus
pl ans, the regul ations provide that an invalid rollover will be

treated as a valid rollover, “for purposes of applying the
qual i fication requirenents of [Revenue Code] section 401(a) or
403(a) to the receiving plan,” if the plan adm nistrator of the
recei ving plan reasonably concludes that the contribution is a
valid rollover contribution when it is received, and if the
invalid rollover contribution, plus any earnings attributable
thereto, is distributed to the enployee within a reasonable tine
after any determnation that the rollover was not valid. 26
CF.R 1.401(a)(31)-1 (question and answer no. 14). This safe-
harbor provision is consistent with the court’s concl usion that
non-qual i fyi ng contri butions under Section 408(a) do not
necessarily disqualify the entire I RA
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Debtor and her famly could not voluntarily correct the “funding
defects” by renoving any non-qualifying funds from Debtor’s | RAs.
Third, Ludden Il is distinguishable because this case

i nvol ves exenptions, not taxes. The exenptions in CCP Section

703. 140(b) (10)(E) do not slavishly follow tax law. See Raw inson,

209 B.R 502-505 (discussing whether IRAs are sufficiently
“simlar” to other plans and contracts listed in Section
703.140(b)(10) (E) to be exenpt).

For all of the above reasons, the Trustee has not carried her
burden of showing that Debtor’s entire |IRAs are disqualified
sinply because they were funded in part by Debtor’s famly.
Therefore, Debtor may exenpt at |east the $2,000.00 she actually
contributed to her I RAs, and the earnings thereon.

4. Debtor is Entitled to Her “WI dcard” Exenption

Debt or can exenpt additional amounts using her “w | dcard”
exenption under CCP Section 703.140(b)(1) and (5). That exenption
amounts to $15,800 and Debtor’s second anended Schedul e C divi des
this figure anong three assets: shares of stock estimted at
$250. 00, a rmutual fund listed at $2,714.00, and $12,000.00 for a
“Vanguard G oup” | RA (presumably including both Vanguard | and
Vanguard 11).* The Trustee has not objected to this “wldcard”
exenption, and therefore Debtor nmay add this exenption to her

$2, 000. 00 exenption and the earnings thereon.

14 The sum of these exenpted anpbunts is only $14, 964. 00,
possi bly because Debtor used an estimted value for her shares of
stock. No party has objected to Debtor’s estimated val ue, and she
may amend her Schedule C, without penalty, to increase the total
to exactly $15, 800. 00.
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V. CONCLUSI ON

Debtor will have 30 days fromthe date of entry of this
Menor andum Deci sion in which to file and serve on the Trustee her
anmended schedul es increasing her total “w ldcard” exenption to
$15,800. 00, clarifying what portion of that exenption is applied
to Vanguard | and what portion to Vanguard Il, and show ng the
total exenption under CCP § 703.140(b)(10) (E) based on her
$2,000. 00 contribution and the earnings thereon. Debtor shal
simul taneously file and serve a declaration show ng how t he
earni ngs on such $2,000.00 were cal cul ated, and a proposed order
and separate judgnent as set forth in B.L.R 9021-1(c). The
Trustee shall then have 14 days in which to object to Debtor’s
cal cul ations. Depending on the nature of those objections, if
any, the Court will either enter a separate order and judgnent
granting in part and overruling in part the Trustee's current
obj ections in accordance with this Menorandum Deci si on or take
ot her appropriate neasures.

Dated: WMarch 12, 2001

_ Denni s Mont al |
Uni ted States Bankruptcy Judge
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